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STATEMENT OF REASONS

This Statement of Reasons is made in accordance with Rule 34(1) of the
Tribunal Procedure (First-Tier Tribunal) (Social Entittement Chamber) Rules
2008, and gives reasons for the decision made on Monday the 10th day of
August 2015, dismissing the above mentioned appeal.

The appellant, a citizen of Zimbabwe, born on 1963, appeals against the
decision of the Secretary of State who, on 21 January 2015, decided to
discontinue support under Section 4 of the Immigration and Asylum Act 1999,
(“the 1999 Act”). The Secretary of State contends that the appellant no longer
satisfies one or more of the conditions of entitlement in Regulation 3(2) of the
Immigration and Asylum (Provision of Accommodation to Failed Asylum
Seekers) Regulations 2005 (“the 2005 Regulations”).

BACKGROUND

3.
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The appellant claims to have arrived in the United Kingdom on 1 June 2002.
She was granted leave to remain as a student until 30 November 2009. Further
student applications dated 24 November 2009, 11 January 2010, and 23 August
2010 were refused. The appellant claimed asylum on 27 January 2011. This
was refused on 18 February 2011 and her appeal against the decision was
dismissed on 21 April 2011. An application for permission to appeal to the Upper
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Tribunal was refused on 3 August 2011. The appellant became appeal rights
exhausted on 17 August 2011.

4, Thereafter, the appellant lodged further submissions purporting to be a fresh
claim on four occasions namely, 21 May 2012, 17 July 2013, 17 March 2014
and 30 September 2014. The latter was an application under Article 8 European
Convention on Human Rights (ECHR). The Secretary of State rejected the
applications on 25 June 2013, 21 July 2013, 20 March 2013 and 13 March 2015.
| am told that a further application is shortly to be made. | do not know the basis
of such application save that it does not raise Article 8 ECHR.

5. A chronology of the appellant’s Asylum Support claims history is as follows:
Section 95 support granted 23 March 2011
Section 95 support terminated 15 September 2011
Application for Section 4 support 6 September 2012
Section 4 support granted 27 September 2012
Section 4 support discontinued 26 June 2013
Application for Section 4 support 6 March 2014
Section 4 support refused 21 March 2014
Application for Section 4 support 7 October 2014
Section 4 support refused 30 October 2014

6. On 30 September 2014, the appellant submitted an application for leave to
remain based on length of residence and claimed Article 8 ECHR rights. On 7
October 2014, she applied for Section 4 Support on the strength of outstanding
further submissions and her poor health. She submitted a medical declaration
from her GP certifying that she suffered from severe depression with mixed
dissociative symptoms, frequent thoughts of self-harm and suicide. It was
suggested that she presented a risk to herself and others. The appellant averred
that to deny her Section 4 Support would violate her ECHR rights.

7. The Home Office requested further information concerning the appellant’s
destitution and medical evidence to establish whether she was eligible for
Section 4 Support under Regulation 3(2)(b) in addition to Regulation 3(2)(e).
Following receipt of the appellant’s response, the Secretary of State accepted
that the appellant was destitute but did not accept that she satisfied the eligibility
criteria under Regulation 3(2). The refusal letter of 30 October 2014, failed to
particularise in any detail or at all, the reasons for that decision.

PROCEEDINGS BEFORE THE FIRST-TIER TRIBUNAL ASYLUM SUPPORT (FTT-AS)

8. The appellant’s appeal against the Secretary of State's decision of 30 October
2014 was dismissed by the FTT-AS on 12 November 2014. This decision was
the subject of judicial review proceedings in the Administrative Court and on 30
March 2015, the appeal was remitted by consent to the FTT-AS to be heard de
novo. | heard the appeal on 12 May 2015 and adjourned proceedings for
consideration of additional evidence and the possibility of further oral
submissions. Owing to my absence on health grounds, | was unable to
promulgate my decision in a timely fashion. | regret the delay and apologise to
the parties. | am satisfied that it is not necessary to reconvene the hearing and |
now proceed to give my decision with reasons.
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THE APPELLANT’S CASE

0. The appellant relies upon the judgment of the Court of Appeal in Birmingham
City Council v Clue [2010] EWCA Civ 460 (Clue), and in particular on
paragraphs 53 — 54 and 65 of the judgment of Dyson LJ.

10. In Clue, the appellant was a destitute mother of four children. She and her eldest
child were unlawfully present in the UK within the meaning of Schedule 3. The
appellant had applied to the Secretary of State for leave to remain raising
grounds under the ECHR, in particular the long residence of her daughter in the
UK. Her remaining three children were British citizens because their father was
a British citizen.

11. Itis the appellant’s case that her position is akin to that of Clue because she too
has outstanding further submissions before the Secretary of State based on her
length of residence. She asserts that to require her to pursue her Article 8 claim
from outside the UK, or to pursue it whilst in the UK but without Section 4
Support, would infringe her Article 3 and Article 8 ECHR rights.

THE RESPONDENT’S CASE

12. The Secretary of State argues that as the appellant’s Article 8 further
submissions are not protection based, it is not a barrier to her removal from the
UK and that as such the appellant can avoid the effects of destitution by
returning to her country of nationality and pursuing her application from
overseas. The Secretary of State regularly advances this argument where an
appellant relies on Regulation 3(2)(e) and the existence of outstanding further
representations that do not raise protection issues.

THE LEGISLATIVE FRAMEWORK

13. Inso far as is relevant, Section 4 of the 1999 Act (as amended by section 49 the
Nationality, Immigration and Asylum Act 2002 and section 10 of the Asylum and
Immigration (Treatment of Claimants, etc.) Act 2004) provides:-

Accommodation for persons on temporary admission or release
‘(1) Not relevant to this appeal
(2) The Secretary of State may provide, or arrange for the provision of,

facilities for the accommodation of a person if—

(@) he was (but is no longer) an asylum-seeker, and
(b) his claim for asylum was rejected.

14. Regulation 3 of the Immigration and Asylum (Provision of Accommodation to
Failed Asylum-Seekers) Regulations 2005 (“the Regulations”), which came into
force on 31 March 2005, lays down the criteria to be followed in respect of failed
asylum-seekers and their dependants and provides:

“Eligibility for and provision of accommodation to a failed asylum-seeker
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‘(1)Subject to regulations 4 and 6, the criteria to be used in determining
the matters referred to in paragraphs (a) and (b) of section 4(5) of
the 1999 Act in respect of a person falling within section 4(2) or (3)
of that Act are-

(a) that he appears to the Secretary of State to be destitute, and
(b) that one or more of the conditions set out in paragraph (2) are
satisfied in relation to him.

(2) Those conditions are that—

(&) not relevant to this appeal....

(b) he is unable to leave the United Kingdom by reason of a physical
impediment to travel or for some other medical reason;

(c) not relevant to this appeal....

(d) not relevant to this appeal....

(e) the provision of accommodation is necessary for the purpose of
avoiding a breach of a person’s Convention rights, within the
meaning of the Human Rights Act 1998.”

15.  Section 103 of the 1999 Act as amended provides a right of appeal to the First-
Tier Tribunal (Asylum Support). So far as is relevant, this states:

‘(1) ...(notrelevant);

(2a) if the Secretary of State decides not to provide accommodation
for a person under section 4, or not to continue to provide
accommodation for a person under section 4, the person may
appeal to the First-Tier Tribunal.

(3) On an appeal under this section, the First-Tier Tribunal may —

(a) require the Secretary of State to reconsider the matter;
(b) substitute its decision for the decision appealed against; or
(c) dismiss the appeal.’

16. Para 34J of the Immigration Rules HC 395 provides:

“where a person whose application or claim for leave to remain

is being considered requests the return of his passport for the
purpose of travel outside the common travel area, the
application for leave shall, provided it has not already been
determined, be treated as withdrawn as soon as the passport

is returned in response to this request.”

SECRETARY OF STATE’S POLICY

17. The Secretary of State’s policy for processing applications for Section 4 support
is set out in a document entitled “Asylum Support, Section 4 Policy and Process
— Version 4.0”. Version 4.0 was published on 9 January 2015 and was last
updated on 25 June 2015. Paragraph 1.14, headed “Provision of Support to
avoid breaching ECHR rights”, provides the following guidance to caseworkers:
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“Under regulation 3(2)(e) of the 2005 Regulations Caseworkers must
consider whether support under Section 4 is necessary in order to avoid a
breach of a person’s ECHR rights.

It is for the applicant to provide evidence that a refusal to provide support
would be a breach of their ECHR rights...

Applicants are most likely to establish that they should be supported
under regulation 3(2)(e) if they cannot be expected to take steps to leave
the UK and so avoid the consequences of destitution that might lead to
them suffering inhuman and degrading treatment. The most common
case types where this applies (the list is not exhaustive) are when:

- The applicant has submitted a late appeal against the Secretary of
State’s decision to refuse asylum and the AIT is considering whether
to allow the appeal to proceed out of time.

- The applicant has submitted further submissions which are
outstanding. These are examples only ...”

Paragraph 1.15, headed “Further submissions”, provides the following

guidance to caseworkers:

Some applicants may submit an application for Section 4 support on the
basis that they have made further submissions, which are still
outstanding. The existence of the submissions, combined with the fact
that the person does not have access to accommodation and the means
to live (or will shortly be in this position) may mean that support needs to
be provided in order to prevent a breach of their human rights.

The relevance of the further submissions in these cases is that they
constitute the factor that may demonstrate that the applicant cannot be
expected to take reasonable steps to leave the United Kingdom - and so
avoid the consequences of being left destitute in circumstances that
would otherwise lead to a breach of their human rights.

It is therefore important that caseworkers makes every effort to consider
the further submissions at the same time as consideration is given to the
Section 4 application; in order to check that the further submissions are
not clearly abusive, manifestly unfounded or repetitious. Where it is clear
that these factors apply the Section 4 application should be refused,
which in practice will be at the same time as the further submissions are
rejected. ...”

GUIDANCE FROM THE COURTS

19.
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In R v Secretary of State for Education and Employment Ex Parte Begbie [1999] 1
EWCA Civ 2100, Sedley LJ set out a number of guiding principles for dealing with
the application of government policies. Of relevance to this decision, is his
warning against a policy being treated by its custodians as a set of rules and his
recommendation advocating the use of factual reasons for either agreeing or
declining to depart from a policy so as to guard against arbitrariness,
inconsistency, and rigidity in application. In his Lordships judgment, a policy has

Page 5 of 8



20.

21.

22.

FM/32141

virtues of flexibility which rules lack, and virtues of consistency which discretion
lacks.

The case of Clue, concerned the exercise of a power or the performance of a duty
by local authorities to support persons illegally present in the UK. Dyson LJ
argued that where there is a legal impediment to an applicant returning to their
country of origin, local authorities cannot properly justify a refusal to provide
assistance. In his judgment, if an arguable application for leave to remain on
Convention grounds can only be pursued from within the UK, this presents a legal
impediment to their return. In such circumstances, he found it difficult to conceive
how assistance could properly be refused [62].

Of particular relevance to Asylum Support appeals are Dyson LJ’s comments [at
65] concerning the Secretary of State’s discretion to consider applications for
indefinite leave to remain where the applicant has left the UK, namely that:

“... there is no material before us to suggest that the Secretary of

State routinely exercises his discretion to determine an application for
leave to remain notwithstanding that the applicant has left the UK.
Accordingly, local authorities should approach their task on the footing
that if, by withholding assistance, they require a person to return to his

country of origin, that person’s application for leave to remain will be

treated by the Secretary of State as withdrawn.”

Finally, (for the purposes of this appeal), Dyson LJ concluded [at 66]:

“ ....that when applying Schedule 3, a local authority should not
consider the merits of an outstanding application for leave to remain.
It is required to be satisfied that the application is not “obviously
hopeless or abusive”.... Such an application would, for example, be
one which is not an application for leave to remain at all, or which is
merely a repetition of an application which has already been rejected.
But obviously hopeless or abusive cases apart, in my judgment a local
authority which is faced with an application for assistance pending the
determination of an arguable application for leave to remain on
Convention grounds, should not refuse assistance if that would have
the effect of requiring the person to leave the UK thereby forfeiting his
claim.”

FINDINGS OF FACT

23.

24.

25.
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The facts in this case are different to those in Clue in that the appellant is a single
woman of 50 years of age without children in the UK. She has lived in the UK for
13 years and for 37 years in Zimbabwe. She has spent the majority of her life in
Zimbabwe where her children reside along with other members of her family.

The appellant is appeal rights exhausted. She has attempted to establish a claim
for leave to remain on four occasions in the past four years without success. She
does not have any outstanding further submissions or further rights of appeal. The
refusal of her Article 8 submissions in March 2015 does not attract a right of
appeal and she no longer has a lawful basis to remain in the UK.

| accept that the appellant suffers from severe depression with mixed dissociative
symptoms, frequent thoughts of self-harm and suicide.
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26. | do not attach any weight to the submission that the appellant intends to make a
further application for leave to remain. | have not seen any evidence that an
application exist. This is pure speculation.

DISCUSSION

27. Notwithstanding the different factual scenario before the Court of Appeal, | accept
that the judgment in Clue is of significance in Asylum Support appeals and many
of the principles laid down by Dyson LJ for local authorities have equal relevance
for asylum support judges.

28. | accept that the judicial function of asylum support judges differs from that of
Secretary of State and her caseworkers and prevents us from considering the
merits of applications/further submissions made to the Secretary of State for leave
to remain. Our function is to apply the law contained in relevant Statutes and
Regulations. Judges may also have regard to the Secretary of State’s policies
subject to the proviso that these cannot purport to limit legal rights. Thus, unless
further submissions are obviously hopeless or abusive, or one which is not an
application for leave to remain at all, or which is merely a repetition of an
application which has already been rejected, an asylum support judge should treat
it as establishing eligibility for support under Regulation 3(2)(e).

29. In my judgment, there is no legal basis for the Secretary of State’s argument that
only a protection-based application entitles a failed asylum seeker to Section 4
support under Regulation 3(2)(e). This is not what the regulations state and it is
not what the Secretary of State’s own policy promotes. In the circumstances, | find
that any application for leave to remain may entitle the applicant to Regulation
3(2)(e) support where the provision of accommodation is necessary for the
purpose of avoiding a breach of a person’s Convention rights, subject to the
requirement that the application is not obviously hopeless or abusive.

30. However, the burden of proof is upon an appellant and it is for them to discharge
that burden on a balance of probabilities and demonstrate that any further
submissions are not obviously hopeless or abusive. This will necessitate the
production of the further submissions to the asylum support judge and for a limited
assessment to be conducted by the FTT-AS that excludes consideration of the
merits of the application. Where the appellant has submitted multiple further
submissions, the burden will be harder to discharge. The greater the number of
applications, the more likely it is that the application will be deemed to be
repetitive, obviously hopeless or abusive.

31. 1 should add that | cannot conceive of a situation where the mere assertion that
further submissions are in the process of being lodged will be sufficient to satisfy
an asylum support judge that eligibility under Regulation 3(2)(e) is established. In
exceptional circumstances, for example where an appellant has attempted to
lodge the further submissions without success, through no fault of their own, an
asylum support judge may accept that the requirements of Regulation 3(2)(e) are
met. This is, however, likely to be rare.

32. In the instant case, the Secretary of State decided on 13 March 2015 that the
appellant does not have a family life in the UK but she has established a private
life by virtue of her length of residence and limited ties to her church and
community. As this is a qualified right, the Secretary of State considers it
insufficient to entitle the appellant to a grant of leave to remain when weighed
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against the needs of the State for effective immigration control. The appellant is
not entitled to a right of appeal against this decision and | am not aware of any
authority that suggests otherwise.

33. In relation to the appellant's mental health, whilst she has my sympathy, | am
satisfied that her condition is not a barrier to her voluntary or enforced departure
from the UK. | accept the Secretary of State's submission that her multiple
medical conditions are treatable in Zimbabwe and the severity of her symptoms
do not justify the exercise of discretion in her favour outside the Immigration
Rules. Accordingly, her current health does not entitle her to Section 4 support
under Regulation 3(2)(b) or Regulation 3(2)(e).

DECISION

34. In all the circumstances, the appeal is dismissed.

Ms Sehba Haroon Storey
Principal Judge, Asylum Support Dated 10™ August 2015

SIGNED ON THE ORIGINAL (appeliant's copy]

Form E 130 (04/07) Page 8 of &



