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About ASAP

Asylum Support Appeal’s Project (ASAP) is a registered charity that provides specialist advice on asylum support law. We run a full-time duty “representative scheme” at the First-Tier (Asylum Support) Tribunal, where our staff and pro-bono solicitor and barristers give advice and representation to over 300 appellants a year. We run an advice line and regular training sessions on asylum support law for refugee community organisations. Our third area of activity is advocacy and policy work based on the evidence gathered at the tribunal and through our links with a large constituency of organisations working directly with asylum seekers.
This response consists of four parts, namely:
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General Concerns

ASAP has a number of serious concerns relevant to all the questions posed in the response form and draft provisions of Part 11 of the Simplification Bill that deal with asylum support. We have noted those concerns here at the outset and ask that they be taken into account in the consideration of each of the government’s proposals and in relation to the reform of asylum support generally.

Our main concerns as explained in detail below are:

· The current system of asylum support is drastically flawed.
·  It is ASAP’s view that asylum support should be provided to a destitute individual from the moment s/he claims asylum until s/he leaves the country voluntarily or is removed.
· Destitution should not be used as a tool of Immigration Policy

· UKBA’s failure to respect the Rule of Law

· Lack of evidence to support proposed changes in asylum support

· Lack of simplification in the proposed changes

· Lack of detail and clarity in the proposed changes
· While proposing the repeal of the unused section 9 procedure, it is suggested that restrictions on support for families be used as an immigration tool
Fundamental Approach to Asylum Support

The support of destitute asylum seekers is a fundamental obligation of the state. ASAP believes that the current system of asylum support in the UK as generally reflected in the draft bill does not adequately meet that obligation.

It is ASAP’s view that asylum support should be provided to a destitute individual from the moment s/he claims asylum until s/he leaves the country voluntarily or is removed.

Such a system would:

· Meet basic human rights and needs without individuals being required at certain stages to experience unacceptable living conditions and have the degrading and humiliating experience of having to prove an imminent breach of human rights before support is provided  to them. 

· Be substantially less bureaucratic and thus significantly less expensive to administer than the current system.

· Encourage asylum seekers to keep in contact with the authorities rather than go ‘underground’ to avoid detection

· Encourage individuals to have more respect for, and so cooperate with, UKBA rather than the current system that so often does not show respect and compassion, and engenders alienation 

· Discourage individuals from working illegally or relying on sex work  and crime to survive.

· Enable those who are required to leave the UK to take whatever steps are possible and necessary to effect their departure including the obtaining of identity and/or travel documents 

· Ensure that the UK complies with its legal and international obligations regarding the welfare of children and family and private life.

`
Background: UKBA’s failure to respect the Rule of Law

The government has tried to portray the background of the Bill as a matter of fair play. It has said the emphasis is on support being made available to those asylum seekers ‘who play by the rules’ in a ‘fair, tolerant and just society’. Yet UKBA fails to live up to these ideals. Its decision- making in individual cases is notoriously bad. It withdraws a quarter of its decisions that are appealed even before the tribunal holds a hearing. Fifty per cent of its support decisions appealed to the tribunal are withdrawn or found to be wrong.  It systematically fails to respect the rule of law, for example unlawfully failing promptly to process and decide support applications or failing promptly to implement tribunal decisions awarding support. It deliberately (and unlawfully) fails to implement decisions of the high court whilst it says it is considering an appeal.  It adopts oppressive and disingenuous policies, for example, by requiring destitute asylum seekers to deliver their fresh submissions in support of an asylum claim in person in Liverpool. This is with the hardly disguised aim of hampering such submissions being made.

The use of the phrase of ‘playing by the rules’ implies rampant abuse by asylum seekers. Of course there will be individuals who abuse the system. This is always the case. But a system that is aimed at providing support for destitute asylum seekers should not be skewed  to such an extent (as we believe it is) to prevent abuse that the vast majority of those needing support encounter serious difficulties and delays and indeed humiliation in securing support. Where the system does fall down in this way, it generates much distrust and alienation on behalf of the applicants resulting in much more problems than the restrictions were intended to prevent.

Use of Destitution as a Tool of Immigration Policy

ASAP is of the view that the UK government uses destitution as a tool of immigration policy. Although the UK government denies this, we are not alone in this belief.  The Joint Committee on Human Rights came to the same conclusion in March 2007 in its report ‘The Treatment of Asylum Seekers’. Such a policy is not only morally wrong but is misguided.

There is no evidence that the strict control and selection of individuals who can receive asylum encourages the departure of those who are required to leave the UK. Indeed the history of asylum support shows the contrary. Where tighter controls and stricter criteria have been applied leading to the withdrawal of support, immigration control has been made more difficult. The affected individuals have not left the UK but have taken steps to hide themselves from the authorities. This was the clear conclusion of the pilot of section 9 Asylum and Immigration (Treatment of Claimants, etc) Act 2004. 

Similarly the stated intention of section 55 Nationality, Immigration and Asylum Act 2002 was to encourage asylum claims to be made at the port of entry and not in-country. To this end, section 55 bars support from those who do not claim asylum ‘as soon as reasonably practicable’ yet the proportion of in-country claims has increased. 

Lack of Evidence

Many of the regulations and policies introduced in the field of asylum support have not been based on evidence-based research and conclusions. Unfortunately much appears to have been 
based on prejudice fuelled by certain sections of the press who do not display a support for human rights and asylum seekers generally.  The result is a dysfunctional, wasteful, bureaucratic and often inhumane system of support. We would again refer to the points we have made above about the counter-effectiveness of strict criteria and controls (and the benefits of a single universal system of support).

Lack of Simplification

The explanatory notes accompanying the draft Bill state that ‘the law relating to support for asylum seekers is particularly complex. Work is underway to develop more straightforward and effective arrangements…’
The ‘Simplification Bill’, however, does not simplify asylum support law nor provide for a simplified practical process. On the contrary it creates uncertainty, confusion and complexity. Some examples are:

· At the moment there are two categories of support, namely section 95 support for asylum seekers (with current claims) and section 4 support for failed asylum seekers. Instead of creating a simpler unified system of cash support and accommodation for all types  of applicant the bill actually creates at least one further category of applicant/support by introducing full board accommodation for families whose asylum claim have not been successful. It is proposed that UKBA can move such families from cash and accommodation support.

This will involve an additional policy and process for such families and extra training of staff. With more complexity, there will be more errors with the need of review, the right of appeal and re-adjustments. All this inexorably creates extra administrative costs.

(It also undermines the governments heralding of the repeal of section 9 as this proposal follows the same philosophy and a similar pattern to section 9.)
· Clause 210 defines the categories of individuals without a current asylum claim who may be entitled to support. It is proposed to replace section 4. Unhelpfully it refers to categories of individuals as Case A, Case B and Case C. This is confusing when it is remembered that letters are also used to identify others, namely :

· ‘P’ is an applicant for support (or a dependant) in clauses 208, 209 and elsewhere. 

· ‘E’ is an ‘ex-protection applicant’ in clause 211. 

· ‘D’  is a dependant in clause 221

· ‘X’ is another type of dependant in clause 210 (6)

· ‘Q’ is a third person who is providing support in clause 223 

· The appeals system is made more complex. 

Part 11 proposes to bar many types of appeal by removing cases from the tribunal’s jurisdiction. These cases include when support is refused or withdrawn on the basis of:

· The Applicant not moving into accommodation that has been ‘provided’.
· Expiry of the prescribed period of support

· No change in circumstances since previous support was discontinued 

· The criteria for support for a rejected asylum seeker  no longer being met

· A ‘late’ asylum claim (under the proposed replacement of section 55)

These matters are capable of being decided upon by the tribunal. They often involve disputed questions of fact which a tribunal could speedily determine and, where appropriate, order that support should be provided or be re-instated. 

Currently there are only a few decisions relating to asylum support that cannot be appealed to the tribunal.  Those decisions can only be challenged by judicial review which is very unsatisfactory (see below).  The proposals add complexity to the support scheme by adding yet further matters to the list of issues that can only be challenged by judicial review. This is compounded by the fact that the quality of decision –making by UKBA is poor and a prompt and easier avenue of challenge is important.
 It is because of the cost and difficulties experienced in the judicial review cases in other areas of law that the settled trend has been to remove certain issues from the judicial review procedure, especially welfare issues, and transfer them into the tribunal system.  The proposals in clause 222 are inappropriate as they run contrary to this trend. 

Indeed any simplification should provide that a decision refusing support under section 55 could be appealed to the tribunal.  Under section 55 UKBA must refuse support if it believes an asylum claim was ‘late’ i.e. not made as soon as reasonably practicable. Currently the only way that an asylum seeker can challenge such a decision is by judicial review. 

In many such cases the applicants are challenging the refusal of support on human rights grounds on the basis that they are verging on being street homeless. This is an issue dealt with everyday by the tribunal in other types of cases.

The difficulties with judicial review include the following:

· It is expensive for the applicant

· The costs have to be met by legal aid fund for the destitute applicant who shows s/he has a case that should be pursued 

· It is a more difficult and lengthy procedure than tribunal  appeals

· It is often inaccessible due to:

- the high costs,

- the difficulty in finding a solicitor with a LSC contract/ franchise who is available, willing and able to conduct a judicial review claim on asylum  support issues

· The issue of proceedings  is subject to the discretion of the administrative court judge 

These above factors may well deprive the destitute asylum seeker of any practical remedy

 Lack of Detail

 Part 11 is lacking in detail. It has much less detail than the current Immigration and Asylum Act 1999.  Instead of detail, there is repeated reliance on regulations which have yet to be drafted or disclosed.

It is difficult to comment fully on a ‘draft bill’ which proposes a system but gives no detail. This must be borne in mind in considering any of our comments.

If asked to pass the Part 11 in its present form, parliament will have no real scrutiny or control over asylum support despite the very serious issues involved. Part 11 deals with the provision of basic accommodation and essential living needs to desperate individuals who have fled their own country because of persecution. At stake is the support and the survival of these individuals whilst they are in the UK. 

The lack of detail is unacceptable.  The statutory framework for asylum support must be as detailed and robust as possible and set by parliament. It is parliament’s role and duty to make law. It is not just a shop front to discuss and decide on general issues. 
Legislative Power given to the Secretary of State.

The bill currently proposes an absence of parliamentary control, leaving extensive powers with the Secretary of State. Those powers involve wide discretion and include the power to make regulations. In announcing the current consultation UKBA said that Part 11 sets the ‘powers at a high level, so we have a great deal of flexibility in how we apply them through secondary legislation’. In reality such flexibility means lack of predictability and accountability. This leads to oppressive arbitrary decision- making.

Unfortunately the history of the last 10 years or so shows that asylum support cannot be safely left in the hands of Secretary of State.  Asylum support is very much a political football.  Sound bites and pejorative media headlines relating to asylum seekers appear to drive oppressive policies of Secretaries of State on asylum issues.  (One example would be the way David Blunkett used section 55 of the Nationality, immigration and Asylum Act leaving many asylum seekers street homeless. It was only after numerous court cases and at substantial cost to the legal aid fund that the issue eventually reached the House of Lords in the case of Limbuela which confirmed that Mr Blunkett’s consistently over-zealous use of section 55 had resulted in breaches of human rights that parliament had expressly forbidden.

Leaving greater power in the hands of the Secretary of State is even more worrying when combined with the suggestions in the bill to limit the right of appeal to the tribunal against his/her decisions. 

Rules concerning other state benefits are much more carefully prescribed in statute. 

They are also thereafter subject to much detailed regulation to establish fairness, clarity and accountability. It is arguable that asylum seekers need an even more robust system of support that other recipients of state support because they are so often destitute and have particular vulnerability, often with multiple needs, and are deprived of earning an income as most are barred from working.

But it is clear that the government does not intend that the Secretary of State should draw up similar detailed regulations to create a fair, clear and enforceable scheme for asylum support and indeed this has never been the case. 

This should be contrasted with, for example, the housing benefit scheme which clearly stipulates the time within which a claim should be decided upon, the calculation of the date from which payment is entitled (normally the date the application is received),  as well as the form and content of notices that must be provided to the applicant. The system of support under section 95 
or section 4 has always been much less rigorous.  Support only begins when UKBA has considered the claim and made a decision – and even then cash or support in kind and accommodation is often not provided until a week or so later, and on occasions much later. Yet the applicant has no effective redress for delay and no rule of law to rely on to ensure UKBA promptly decides an application and provides support together with back-dated payments for any delayed caused by UKBA in its decision making.

Successive Secretaries of State have not taken steps to improve this systemic neglect of asylum seekers. In these circumstances it is crucial that parliament lays down a much stronger and fairer structure of support for asylum seekers. 

Lack of Clarity

The lack of detail also discloses a lack of clarity, consistency and fairness. By way of an example we would mention clause 222 (3)(h). This clause states that any individual who has been provided with support as a rejected asylum seeker will have no right of appeal against the withdrawal of that support if UKBA decides that s/he no longer meets such criteria ‘as may be prescribed’...  Currently such cases are a substantial part of the work of the First-tier (Asylum Support) Tribunal which regularly finds that UKBA has wrongly withdrawn support. Indeed, UKBA’s decision- making is so bad that in 25 per cent of the decisions that are appealed, it withdraws its case before a tribunal hearing takes place. Clearly the right of appeal is crucial and should not be removed in these cases as the bill proposes.

In fact in a consultation workshop on 15th December 2009 on the proposed reforms, UKBA said that this sub-clause is not intended to be a general bar to appeal.  UKBA explained that it is aimed at those families who had been provided with support on the basis that they had children, but whose support is withdrawn when their children reach the age of 18 years. UKBA indicate that the Explanatory Notes will be amended to reflect this. 

This is wholly inadequate. It shows a lack of commitment to detail to ensure a fair system of support.  No explanatory notes can change the clear and draconian effect of sub-clause 222(3)(h)  which gives power to the Secretary of State to remove from many individuals the right of appeal against the withdrawal of support and accommodation. 

ASAP believes that the inclusion of sub-clause 222(3)(h) reveals a lack of respect and concern for the provision of a fair, open and robust system of support for those who have claimed asylum in the UK. 

Families

The government has heralded its abandonment of section 9 which was a tool to remove support from families who failed to ‘cooperate’ with the removal process. It was in fact a policy that the government withdrew because it was ineffective and counterproductive as targeted families would disappear. But the bill introduces a system that is likely to have a similar effect in the case of families who are seen as not co-operating towards removal. The proposal is to move families from full support with cash and accommodation onto full board and possibly less.

Conclusion
Part 11 of the ‘Simplification Bill’ does not represent a simplification of asylum support law. It is a tinkering with the system to the severe detriment of everyone especially asylum seekers.

No amount of re-codifying the current law is going to tackle the fundamental failings of the asylum support system. It is poor administration of the system, involving extensive delays and poor decision-making by UKBA, that needs to be tackled.  In some cases asylum seekers and those with fresh submissions are still waiting years for decisions to be made.

Apart from adopting a much simpler, unified and comprehensive system (with cash support and accommodation provided until an asylum seeker is granted permission to stay or the individual leaves the UK), the focus should be on improving the administration of the current system of support rather than drafting new or more complicated procedures.

..................
Responses to the Specific Questions in the Consultation 

Q. 1

Some asylum seekers frustrate the system by not making their claim at the earliest possible

stage. Should we reserve the right not to support them in some circumstances?

No.

Support should not be withheld from destitute asylum seekers (whether their claim is live or has been refused). 

To qualify for support under section 95 or section 4 an asylum seeker must satisfy UKBA s/he is destitute.  This is a sufficient threshold. No one should be left destitute pending a decision on an asylum claim or thereafter. 

Destitution should not be used as a tool. 

In any event, the phrase adopted in the question ‘to frustrate the system’ is too vague a premise on which to base the question. It again shows an emphasis on wishing to catch out individuals who may not be straight forward in their claims.  Yet when faced with the overwhelming circumstances and stress that by many asylum seekers experience, it is not at all surprising that some will not always be open and frank at the outset about their history. Such conduct does not warrant abandoning such individuals to destitution whilst they wait the outcome of an asylum claim.

Individuals have various understandable reasons why they may delay making a claim for support after arrival in the UK including fear of authority, advice of trafficking agents, a desire first to try to contact friends or family members that may be in the UK, or simply fear and exhaustion from having escaped from their own country. Even if it could be argued that in some cases the withholding of support could be justified (which ASAP does not accept), UKBA could not be trusted to identify the particular cases where it may be appropriate to do so. When section 55 was first introduced, current ASAP staff represented a man who was refused support as he had delayed claiming asylum until he had passed through passport control in order to ensure he obtained entry into the UK. He then approached a police officer in the airport public area. But UKBA decided that he had not claimed asylum ‘as soon as reasonably practicable’. We are aware of many similar decisions by UKBA. A government agency with such poor judgment should not be entrusted with the discretion to withhold support from destitute individuals.

We have yet to hear any good argument why support should be withheld when a claim for asylum is considered to have been made ‘late’. What is the purpose of such a policy? We have heard the argument that is intended to dissuade late claims. We have explained above that this contention has never been shown to be valid. Having such a rule only complicates the system adding to the bureaucracy and cost, especially if the applicant is compelled to take judicial review proceedings to secure support.

UKBA’s current use of section 55 does not make sense. It is focused on those who claim asylum support on a subsistence only basis. UKBA has a policy of carrying out a ‘section 55 interview’ in 
such cases. The current waiting period for such an interview and before a decision is made on the application is often 12 weeks or more. Yet in these cases the individual is being provided with some shelter by family or friends and is only claiming from UKBA a part of the support that would normally be provided. (And in all cases s/he must still satisfy UKBA that s/he is destitute; that is despite the assistance received from others s/he does not have sufficient to meet their essential needs.)
The delay in deciding these cases is unacceptable and counterproductive. These applicants are reliant on the generosity of other people to provide shelter – if they are compelled by UKBA’s delay to press those same people for further support for essential items including food, it is quite likely that they will exhaust that friendship and generosity and lose what little shelter and support they may have had.  This results in UKBA having to provide the more expensive full package of accommodation plus cash.

Delays in UKBA in arranging section 55 interviews are becoming widespread and well-known. Individuals are not well advised to apply for subsistence-only support as they will not get any support for a number of weeks. They would get a speedier response from UKBA by applying for the usual package of accommodation and support. A more enlightened view would be for UKBA to abandon section 55 interviews and improve its speed of making decisions rather than concentrating on how to exclude some destitute individuals from the provision of support. This would bring greater co-operation and save costs. 

Q2.

Do you agree with our proposals to repeal those parts of legislation which we do not intend to use and which:

a) relate to the withdrawal of support for families where they fail to cooperate with removal processes 
[Section 9, Asylum and Immigration (Treatment of Claimants, etc.) Act 2004]

Yes

As explained above:

a) Destitution should not be used as an immigration tool.

b) Section 9 was shown in a pilot to be a misguided policy and counterproductive.

This provision has been on the statute book for six years and shown to be counterproductive when used.  We therefore fail to understand why the Home Office would now want to consult on the withdrawal of this unused power. We can only assume that the purpose is to distract attention away from other issues that are being proposed.

In view of b) above we are puzzled by the illogicality of the proposal that UKBA should have the power to withhold cash support from families that it believes are not taking sufficient steps to leave the UK and to move them from current accommodation to supported accommodation. This is contrary to the outcome of the pilot of section 9 which showed that such measures do not work in persuading families to leave the UK. 

b) require failed asylum seekers to participate in Community Activities as a condition  of support

[Section 10, Asylum and Immigration (Treatment of Claimants etc.) Act 2004];

Yes

This provision has been on the statute book and unused for six years.  We fail to understand why the Home Office would now want to consult on the withdrawal of this unused power. We can only assume that the purpose is to distract attention away from other issues that are being proposed.

Q3. 

Should we support any failed asylum seekers who have been found to have no protection need by the independent appeals system?

Yes 

But if a comprehensive and universal asylum support system is not to be adopted, the current restricted list of those who are eligible for support should be extended .

We have ticked the boxes on the Response Form provided but would add the following categories:

a) 
Where failed asylum seekers are unable to leave the UK because there is no viable route of return available

This is not reliant on a statement being issued by the Secretary of State that there is no viable route of return. The current relevant criterion is too restrictive and unfair in requiring the Secretary of State to express such an opinion.  
Over the years various Secretaries of State have shown themselves very slow and reluctant to issue such statements. Despite the difficulties in a number of countries, over  the last 12 months there has not been any country in respect of which the Secretary of State has said that there is no viable route of return. Even when the government has suspended forced removals to certain countries due to serious travel difficulties and dangers, the Secretary of State has stated that there is no viable route of return for individuals travelling alone to those countries.

Whether there is a safe route of return is a decision on the current facts which should be subject to appeal in view of the potential risks to individuals.

b)  
Where the Secretary of State has a policy of not carrying out removals to the failed asylum seeker’s country. 



This flows from our above comment

c) Families with children, born before or after the ‘appeal rights exhausted’

 stage,

Please note that this does not include the phrase:  ‘otherwise fall to be supported by local authorities’. 

It is not clear why this phrase is included in the category suggested in the Response Form. There will be children who have needs which UKBA cannot meet and should be met by local authority social service departments.  No child in the UK should be deprived of that care just because of his/her immigration status.  The UK government has international duties towards children which it recognises in the UKBA Code of Practice for Keeping Children Safe from Harm. UKBA does not have the expertise nor the resources to care for children. It is the role of social services to assist where parents are unable to care for their children. This should not be removed by asylum support law.

Q4. 

Do you agree that we should be able to set a fixed time limit for support for those supported on the basis that they are taking steps to leave, with no right of appeal?
No

Where an individual is taking steps to leave, there is no justification in removing support whether after a fixed time limit or at all.

Imposing a time limit on support in these circumstances only increases bureaucracy and puts the individual destitute failed asylum seeker under further inappropriate and needless pressure. It must be remembered that applicants must always prove that they are destitute in order to get support in the first place). Imposing a time limit will inevitably create gaps in the provision of support leaving individuals destitute and at times street homeless. It will bring about breaches of Article 3 (inhumane and degrading treatment) and maybe Article 8 (unjustifiable interference with family and private life) of the ECHR whilst applications for further support are being considered by UKBA. The consistent delays and errors in decision-making by UKBA are very relevant here.

It is well known to UKBA that for many individuals it is extremely difficult, if not impossible ,to obtain travel documents which they require to return to their country. Many Palestinians, Eritreans, Ethiopians and Chinese (and others) find themselves in this situation. Requiring such destitute individuals to constantly reapply for support with the attenuate difficulties of the process would amount to harassment and oppression. 

The current policy of UKBA is to monitor the steps being taken by the individual to leave the UK. This is the appropriate approach and should allow for informed decisions to be taken in individual cases based on widely known difficulties experienced by certain nationalities in taking steps to return.

Indeed automatically withdrawing support at the end of each prescribed period would only hinder 
individuals and divert them from their progress towards obtaining documentation etc to be able to return. Without support individuals are less likely to be able to successfully take steps to leave the UK, are more likely to be compelled to work illegally to support themselves and more likely to lose contact with UKBA.

Q5. 

Do you agree that the way in which support is provided to asylum seekers should be different to the way support is provided to those who have been found to have no protection need?

No

Our reasons are given above in the sections headed:

General Concerns : 

· Fundamental Approach to Asylum Support

and

· Use of Destitution as a Tool of Immigration Policy

Q. 6

Do you think that closer working with both the voluntary sector and local authorities will:

a) help applicants understand the options available to them at each stage of the process?

No

b) encourage those who are found to have no protection need to accept their position and

return voluntarily?

No

The recent UKBA Solihull study showed that the provision of good quality legal advice at an early stage significantly helped applicants understand their options and brought about earlier resolutions. Thus it is by expanding the availability of good quality legal advice that individuals will better understand their position and be able to take appropriate action. We trust UKBA is pursuing with the Legal Services Commission more universal provision of good quality legal advice on asylum support issues.

The stated aim is not achieved by ‘closer working with the voluntary sector and local authorities’. The issues at stake are very serious and involve legal concepts and legal rights. Issues of destitution and street homelessness and indeed every day survival are at stake for individuals caught up in the system. They need expert legal advice in this very specialist field of law. In this way individuals can be confident in the advice they receive and can confidently act on it.

 The voluntary sector currently has a crucial role in giving individuals general and non-directive advice and in getting through the practical process, for example in submitting claims for support to UKBA and in maintaining contact with UKBA. But in the main, voluntary sector workers are not legally trained. With the exception of some One Stop Agency staff, they are not equipped or 
qualified to give legal advice.  The government has recognised the need for good quality advice in immigration matters by setting up the Office of Immigration Services Commissioner and regulating such advice. The giving of asylum support advice demands similar recognition.

In any event the voluntary sector is at the point of being overwhelmed by its current workload. 

Local authorities are not in a position to give free and independent advice on asylum support issues. Again local authority advice staff are not generally legally qualified, particularly in asylum support matters. Furthermore there is a conflict of interest as the question of which public body is liable to provide asylum support is at the heart of many fierce battles between local authorities and the Home Office.  Local authorities are anxious to protect their budgets and try to steer applicants for support towards UKBA support rather than Social Services support (for example see the case of R (on the application of Westminster City Council) v NASS [2002] UKHL 38). 

Thus closer working with local authorities is not likely to lead to failed asylum seekers having a better understanding of their options.

‘Closer working’ implies more bureaucratic, complicated and cumbersome procedures. It implies more staff and more time spent in training and meetings and thus more expense with, we believe, little likely benefit.  The result is likely to be a muddying of the waters with the over-involvement of one organization in the statutory duties of another.  It is preferable to adopt a more straightforward system of asylum support administered by UKBA which would not require ‘closer working’.

Q.7

Do you agree that case owners should be able to tailor accommodation provisions for those who have been found to have no protection need and bring families who purposefully frustrate the system into full board accommodation (where this could assist with removal or return)?

No
Our reasons are given above in the sections headed:

General Concerns : 

· Fundamental Approach to Asylum Support

And

· Use of Destitution as a Tool of Immigration Policy

Q8.

 Do you agree that the offences to tackle support fraud should apply to all types of support?

No

The criminal law is sufficient to tackle fraud. There is already too much new legislation issued, and new criminal offences created, every year. Therefore ASAP does not agree that ‘the offences’ referred to (which currently relate only to section 95) be re-written to extend to section 4 type support. Rather for the purposes of simplification they should be removed from the statute book entirely and the current criminal offences of fraud be applied to asylum support fraud. 
ASAP’s Comments on

Part 11 of the Draft Simplification Bill 

Clause 206(1)
We welcome the recognition in Clause 206 (1) of a duty to provide asylum support for asylum seekers.

Confusion is created by the provision in cl 206 (1) (d) restricting this duty to cases where applicant has complied with conditions ‘where support has previously been provided..’ This subclause should be removed.

In practice disputes occur not infrequently between supported asylum seekers who share accommodation. These disputes can lead to unfounded and malicious allegations of breach of conditions of support.  Indeed it is open to accommodation providers to make allegations to conceal poor management practice.
If allegations are to have such a serious effect on future entitlement to support as proposed, for example constituting a bar to the applicant obtaining support in the future, ASAP believes that any alleged breach should only be taken into account if :

· a notice was served on applicant at the time of the alleged breach giving details of the allegation

· applicant was informed of the right to make representations
· applicant had the opportunity of making representations 
· applicant had the right to appeal to a tribunal against any adverse decision

· previous support was terminated on the basis of the breach 
Clause 206 (2)
‘The Secretary of State may, for the purposes of subsection (1)(d) and in such

cases or circumstances as may be prescribed, disregard a failure to comply with

a condition.’
This allows the Secretary of State to disregard a former breach but only ‘in such cases or circumstances as may be prescribed’. The word ‘and’ here is apparently conjunctive and so:

· There is no general power to disregard a former breach

· The power is only exercisable in circumstances as will be prescribed

This point is crucial. Although clause 206 is expressed as a duty, there would not even be a power to grant support (i.e. no discretion) when there has been a breach unless the regulations (which have yet to be drafted) specifically allow it. This is too restrictive and so the proposal is unacceptable. 
· Parliament has not yet seen the proposed regulations.

· Individuals could easily fall outside of situations that may be envisaged in the regulations 
· This could leave many without support. 
· Bearing in mind the prevalence of administrative failures by UKBA  –  prescription of the circumstances should not be left to regulations.
The explanatory notes to the bill read as follows:
Para 376: ‘Sub-clauses (1)(d) and (2) enable the Secretary of State, in considering an

application for support, to take into account whether an individual previously

supported has complied with conditions subject to which that support was provided.’
If it is intended that the Secretary of State should have a general discretion in relation to any earlier breaches then this should be made clear. We suggest that the phrase ‘and in such cases or circumstances as may be prescribed’ be deleted in clause 206(2).

Clause 206 (3)(a)

This clause should be deleted in its entirety. It mirrors the current section 55 exclusion for late asylum claims. It bars support for ‘late protection claims’ with reference to clause 211. See our comments in ‘General Concerns’ and in the Response Form.

 The sub-clause leaves suspension and discontinuance regulations to be drafted by the Secretary of State under clause 214(6). Such serious matters should not be left entirely to regulation without parliamentary scrutiny.
...........
Additionally Clause 206 should provide for automatic continuation of support for families (as currently under section 94(5) regardless of status of asylum claim).
Clause 207

This provides the definition of (Eligible) Protection Applicant (EPA). 

We believe that 

· It should expressly include a claim for asylum made under Article 3 ECHR

· The phrase ‘certification of repetitious or unmeritorious submissions’   should be  deleted. This phrase refers to clause 187 as a whole and not discretely to clause 187(1). Therefore it is misleading here.

Clause 208

Destitution - definition
No factors /indicators of destitution are provided in the Bill.  This contrasts with section 95(6) IAA 1999 which lists some factors (ie no right to occupy, temporary nature, location, sharing) to be considered. These are important features which should be recognised in statute.

Clause 209

Temporary Accommodation

Same objections as to clause 206 (1) (d) above In relation to breach of conditions of previous support 

Clause 210

Generally

This should state there is a duty to provide support to those who qualify (as is the case with section 206). 
The criteria that an applicant must meet are yet to be drafted. This is not acceptable. The criteria need to be considered and approved by parliament at the time of drafting the main legislation.

Clause 210(8)
ASAP strongly opposes the suggestion that the provision of support can be restricted to a prescribed period. See our comments in ‘General Concerns’ and in the Response Form.

Clause 210(9)

Same objections as clause 206 above relating to: 

· Late protection applications cl 210 ...current section 55 IAA 1999
· Suspension and discontinuance to be prescribed

Clause 211
This provision is similar to the current section 55 IAA 1999

See our comments in ‘General Concerns’ and in the Response Form.

Clause 212 Types of Support
Clause 212 paves the way for families to move from usual cash and accommodation support to board & lodging and other types of support. This is not appropriate. See our comments in ‘General Concerns’ and in the Response Form.

Clause  212(2)-(6)

The unacceptable lack of detail and extent of powers given to the Secretary of State to make regulations are unacceptable. See our comments in ‘General Concerns’ and in the Response Form.

In particular clause 212(6) which gives wide powers to the Secretary of State to make regulations in relation to matters that the Secretary of State can have regard to in providing support. This seems to do away with some of the factors which exist in sections 95 and 97 of 1999Act, notably s95(5)-(8) and s97(4)-(7).

This is unacceptable. The important factors listed in s95(6) should be retained in the Bill. They should be recognised in statute and not left to the whim of the Secretary of State (especially as it has been shown that government is prepared to use asylum support as tool of immigration control).

Clause 213

Support to be provided subject to conditions including residing at notified address.

The Secretary of State is free to make whatever conditions s/he wishes. There is no express and discrete power to make regulations relating to conditions. The bill should include some parameters of the nature of such conditions.
 Clause 214

This provides for the drawing up of regulations by the Secretary of State ‘to make further provision with respect to the functions of the Secretary of State under Part 11’
This is far too broad in removing the responsibility for law- making from parliament.
Clause 222  APPEALS

Clause 222 (1) 
This specifically refers to ‘determinations’ by the Secretary of State to provided support under clause 206 or clause 210.  And ‘discontinuance’ of either type of support. This wording is welcome as it provides more clarity than current legislation. 

The bill should however clear up the current unsatisfactory uncertainty of the position when UKBA withdraws a support decision that has been made the subject of an appeal to the tribunal. Currently the tribunal treats such a withdrawn decision as concluding the appeal which can leave the appellant in a period of uncertainty and without support until UKBA makes a fresh decision. And if that second decision is negative and is appealed there is the inevitable further delay before the tribunal can arrange  hearing of that new appeal, during which time the appellant remains without support and may be street homeless.

The bill should make it clear that the appellant should be able to continue with his/her original appeal even where UKBA withdraws its ‘case’ before the appeal is heard. In this way the tribunal can make a prompt determination on the facts that exist at the time of the appeal hearing.
Clause 222 (2) 

Subclause (2) allows the ‘applicant ‘to appeal but not a dependant. This should be amended to ensure that a dependant has the right to appeal against a negative decision on support.

Currently a dependant does in certain circumstances have the right to appeal. This is removed by the bill. Section 103 of IAA 1999 deals with appeals. It has been amended over the years. The result is that the wording relating to appeals about s95 support is different to that relating to s4 appeals. 

· It is only the applicant (and not a dependant) that can appeal against the refusal of s95 support.

· Anyone (including a dependant) can appeal against the discontinuance of s95 support. 

· Anyone (including a dependant) can appeal against the refusal or discontinuance of s4 support.
Clause 222(2) deals with both s4 and s95 support and states that ‘where an application for support is required...(it is) ...only the applicant for support (that) can appeal..’ a refusal or determination. There is no definition of the circumstances when an application for support is required as this will be provided for in regulations yet to be issued. 
Currently it is the practice of UKBA to allow a request for a dependant to be added to the recipient’s support simply by letter with supporting evidence – there is no prescribed form.
Clause 222 (3) 

This restricts the right of appeal. See our comments in ‘General Concerns’ and in the Response Form.
Clause 223

Recovery of Support and Overpayments

Generally

This allows for recovery even in cases of innocent misrepresentation or innocent failure to disclose. This is unacceptable.

Recovery should only be possible where:

· The Secretary of State can establish that applicant was fraudulent. (The application forms are now much more detailed and innocent errors should not be penalized)

· There is a process of appeal against the recovery decision. The appeal tribunal must be able to take into account all the circumstances and exercise a discretion. Under the Bill currently drawn the only challenge to a decision by the Secretary of State to recover would be by judicial review –  see our comments on judicial review in ‘General Concerns’ .
Clause 223( 7) – (9)
Allows the Secretary of State to recover support from recipient when an error was made by the Secretary of State even without the knowledge of, or inadvertent contribution by the recipient.  This is unacceptable.

Whilst we recognise that the provision is similar to current law, it is oppressive. It is also discriminatory.  For example under Housing Benefit regulations overpaid benefit is only recoverable if the applicant contributed to the error. Asylum seekers (and refugees) are likely to be in a worse financial situation than the indigenous population and should not be treated more harshly. Furthermore this provision could hinder a refugee’s integration.

Clause 223(10)

This gives too wide a power to the Secretary of State to make regulations for recovery of support. It allows for regulations to provide for the recovery in ‘other cases or circumstances ‘….and for other methods of recovery other than as a debt. This is too vaguely worded.
An overview of 
the Consultation ASAP held with
 Refugee Community Organisation on the changes 
proposed in the draft Simplification Bill

As part of our submission regarding the proposed changes to asylum support, ASAP would also like to put forward additional concerns we received from refugee community organisations (RCO’s) with whom we work closely.   In addition to providing free representation to individuals appealing to the Asylum Support Tribunal, ASAP provides second tier advice to a large number of voluntary sector organisations throughout the UK.  In 2008/ 2009 we dealt with 574 queries from 193 organisations.   

These organisations are often the first contact point for asylum seekers and failed asylum seekers throughout the UK. Between them they provide a range of services which includes the provision of advice on asylum support, emergency food and clothing to individuals who are destitute and support and assistance to those living with serious medical conditions such as HiV/Aids.  However, due to limited resources many of these organisations are not in a position to respond to the consultation directly, so welcomed the opportunity for ASAP to raise concerns on their behalf.

 We consulted nine RCOs in total, most of which are based in London.  The consultation was conducted through email as well as through a group discussion. In advance of the consultation we prepared a briefing for the organisations setting the main changes being proposed under Part 11 of the Immigration Bill (the Bill).  This submission contains an overview of concerns raised by the nine organisations along with some direct quotes from the organisations. These appear in italics. 

Changes to how Families will receive support 

As outlined in the consultation document, it is proposed to transfer failed asylum seeking families onto a card based form of support. This sweeps away the protection currently provided to families under Section 94 (5) of the Immigration and Asylum Act 1999. 

RCO’s expressed several concerns in relation to this particular proposal. Firstly, concerns were expressed about the serious implications a cashless system of support would have on a family’s mobility, particularly those with young dependent children.  Families may be forced to walk long distances to the shops, doctor’s surgeries, schools, nurseries etc.  

‘How are the parents supposed to cope if it is a reporting day.  Whether it is morning or afternoon, it will cut right across school opening and closing times.

If they are unable to arrange to have the children taken there or picked up by a third party  they will either have to take the youngsters with them – thereby missing a day’s schooling – or hope that they will be accepted into the school’s early or late club free of the hefty charges which apply these days’ 
A lack of cash would also mean families could not use markets or discounted stores to purchase food or clothing, something which is vital for those living on limited incomes.   Additionally concerns were raised about the needs of families with complex health needs, such as HIV, 
diabetes, TB etc.  These groups often require special diets, something they may have difficulties maintaining without access to outlets which provide cheaper forms of food.  

‘….when you consider how expensive nappies and all the other child-related paraphernalia is, forcing  people to buy the more expensive supermarket food is going to make it basically impossible for some families to get by’
‘No family can live without cash. It is hard enough for single people on the Azure Card to survive: it would be impossible for families. How is a single mother supposed to report to the reporting centre with her children without cash for the bus fare? The UKBA insistence on cashless support is demeaning, mean-spirited and ultimately self-defeating, as it causes unnecessary stress, and leads to many asylum seekers having to seek medical and psychological help – at the expense of the British tax-payer’ 

Lack of Detail in Part 11 of the Immigration Bill 

As outlined in our main submission, one of ASAP’s major concerns is that the Bill has much less detail than the current Immigration and Asylum Act 1999.  Instead of detail, there is repeated reliance on regulations which have yet to be drafted or disclosed.

The lack of detail was also a concern indentified by many of the RCO’s we consulted.  Below are some of the comments we received on this issue. 

‘Any proposals for primary legislation which has a provision for unspecified regulations to be introduced later is certainly a matter for deep concern, …….. I have even found in dealings with MPs that there is often a high level of ignorance about the minutiae of how asylum applicants are processed and supported – simply because many of the templates for this are formulated via surreptitiously-introduced changes to “the rules”

‘I believe that this “legislate-now-now-find-out-what-we-intend-later approach to asylum support” – and the fact that changes can be implemented without open debate – is a fundamental and insidious erosion of the democratic process and must be fought with every ounce of energy and vigour we can muster.’
‘…this will mean there won’t be the same level of scrutiny when deciding the practical aspects of how support is provided. This will probably create uncertainty as to how the law will be implemented and will avoid the ordinary system of checks and balances that you’d expect from the legislation’
‘it is imperative that the most vulnerable sections of our community are offered the greatest protection. Asylum seekers are amongst the most vulnerable. They have few rights and no voice within our society. Therefore it is essential that all new legislation that affects them should only be passed through an act of parliament after proper scrutiny, and not pushed through by statutory instrument……’
Late Protection Applications (Clause 211) 

Clause 211 of the Bill will allow the Secretary of State to refuse support to an applicant under both clause 206 and 209 if the ‘Secretary of State is not satisfied that the protection application in 
question was made as soon as was reasonably practicable...’ after the individuals arrival in the UK .  However, clause 211 also provides that nothing in this section prevents the Secretary of State from granting support if it is necessary for the purposes of avoiding a breach of the person’s Convention rights, or where they application has dependents in their household who are under 18.

This clause is almost identical to Section 55 of the Nationality Immigration and Asylum Act 2002.   Section 55 gave the government the power to refuse to provide support to a person if they did not claim asylum ‘as soon of reasonably practicable’. When introduced this law caused widespread destitution amongst asylum seekers and was eventually challenged in the High Court.  This led to a court ruling known as the ‘Limbuela’ case, which in practice severely limited the circumstances under which Section 55 could be used by UKBA.  This means that is it now normally only used when a person applies for asylum after 72 hours of entering UK and is requesting  subsistence only support (no accommodation ) from UKBA.    

The RCO’s we consulted questioned the rationale for re-enacting a clause similar to Section 55 given the Limbuela ruling.  They also believe that this clause ignored the fact the many asylum seekers entering the UK do not know the system here and will be unaware of the requirement to claim asylum as soon as reasonable practical.   They felt that having such a regulation went against UKBA’s intention of considering every case on its own merits as it effectively pre-empts a decision on whether someone had a genuine claim for asylum. They considered that a refusal of support in such circumstances was an abuse of the person’s human rights.

Restriction to Asylum Support Appeals

The changes to the appeals system outlined in clause 222 of the Bill seek to severely limit the right of appeal against a decision to either refuse or discontinue support. 

Support Provided for a Prescribed Period : Clause 222 (e) 

Clause 222(e) of the Bill proposes that there be no right of appeal against a decision to remove support where it ceases as a result of the expiry of a prescribed period.  We understand this is likely to apply to individuals who are provided with support for a three month period on the grounds that they are taking all reasonable steps to leave the UK.  We note that it will be open to the applicant to reapply for support but that they would only be re-supported if they can provide evidence of any barrier to leaving that they experience. 
The responses we received on this issue addressed both the proposal to remove the right of appeal in these instances and the proposal to provide support for a prescribed period under sub -clause 210(8). 

RCOs consulted expressed serious concerns about this particular clause of the Bill on the grounds that it would cause serious difficulties for those nationals who are unable to leave the UK through no fault of their own.  This was based on their extensive dealings with individuals who experienced problems obtaining the necessary travel documents to enable them to leave the UK. The quotes below reflect some of the concerns raised in relation to this particular clause. 

‘We support about 25 people of Eritrean or Ethiopian ethnicity. Many of them cannot be returned, because their embassies refuse them documents. It is not easy to provide evidence of this, as the 
embassies will not issue a written refusal. Consequently, it may take time to provide good enough evidence. To deny a right of appeal would deprive those who cannot be returned the opportunity to access their right to support’

‘This is denying people’s legal entitlements and seems to be an example of policy ignoring reality. It seems to demonstrate the prevalent assumption of disbelief quite well and ignores the very real practical difficulties people face in getting evidence’

‘The onus will be on the person to prove there is exceptional reason why they cannot leave the UK.  It appears that they will have to do this without any directions from the Home Office as to what evidence will be required to prove there is a barrier to them leaving the UK. If  they have difficulties providing this information or there is a delay in assessing their claim they will lose their support and become destitute.  If support is re-instated at a later date, it is not likely to be in the same area which will cause unnecessary disruption and distress to the individuals involved’. 

‘Once again, this is an unnecessary imposition, which ultimately will make more work for UKBA, if people have to re-apply, which they certainly will. Taking steps to return is not an exact science, and will largely be a subjective decision. I have no confidence that there will be any consistency in these decisions. At present, when you ring a department of UKBA, it depends entirely on who picks up the phone, as to whether your request will be sympathetically dealt with or not’ 

‘Given that it seems to be taking up to two months to get a s4 decision at the moment, this will clearly force people back into destitution while reapplying. This will probably be even worse than the problems they faced the first time as the support networks they had when applying the first time won’t be so readily available after three months, and if the person is stuck in the dispersal area they might end up sleeping rough instead of being able to rely on friends/family during the application process.’
Ceases to Be an Eligible Protection Applicant : Clause 222 (g)
This clause would remove the right of appeal against a decision not to award support if UKBA considers that the person has ceased to be an eligible protection applicant.  Under the present system a person who has been refused support on these grounds has a right to appeal to the First tier (Asylum Support) Tribunal.  Many appeals are taken on this point every year and this provides applicants with protection against failures by UKBA to update or correct records they hold.   

In response to this proposal RCOs made the following observations: 

‘All I can add is that we have experienced a multitude of mistakes by the UKBA/Home Office.

‘This limits access to justice and would prevent people accessing a legal right to support through no fault of their own’ 

‘UKBA is very good at mislaying or failing to log outstanding claims. If the right of appeal is withdrawn, it would be a miscarriage of justice for many who do have an outstanding claim, but whose file had gone missing or not been updated. 
Ceases to meet the Criteria : Clause 222 (h) 

The new proposals seek to remove the right of appeal to all refused asylum seekers (known as ex protection applicants under the new proposals) when UKBA decides to discontinue their support on the grounds that they no longer meet the criteria under which support was provided.  Currently a person automatically has the right to appeal in these situations. 

Most concerns in relation to this clause were centred on both UKBA’s poor quality of decision-making and its poor administration of the support system itself.  The quote below reflects some of the sentiments RCOs expressed in relation to this issue.

‘This basically removes a person’s access to justice and given ASAP’s success in the area it surely shows complacency on the HO’s behalf in assuming that UKBA will get it right. 

‘If UKBA can guarantee that they will not make any more errors, then I would be quite happy to
 accept this…but I have no confidence in UKBA. They regularly lose or mislay files, fail to pass on information between departments, and update their files. We spend an inordinate amount of time in our office trying to help clients in exactly this situation, whose support has wrongly been discontinued’
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